IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

I N RE:
LAP Tl EN NGUYEN : BANKRUPTCY NO 95-19872
VOC THI NGUYEN : ADVERSARY NO  97-444
Debt or s :
THE UNI TED STATES OF AMERI CA, : ClVIL ACTION
on behal f of the Internal Revenue
Servi ce
Appel | ant
V.
LAP Tl EN NGUYEN :
VOC TH NGUYEN : NO. 98-5068
Appel | es :
LAP Tl EN NGUYEN ClVIL ACTI ON
VOC TH NGUYEN
Appel | ant s

V.

UNI TED STATES OF AMERI CA, :
| NTERNAL REVENUE SERVI CE : NO. 98-5350

Appel | ee

VEMORANDUM AND ORDER

Ful lam Sr. J. July , 1999

These are cross-appeals froman order of the Bankruptcy
Court which determ ned, in an adversary proceeding, (1) that
certain tax obligations of the debtors-taxpayers for the years
1984, 1985 and 1990 were excepted from di scharge pursuant to
8523(a) (1) (C) of the Bankruptcy Code; but (2) that the asserted

tax liabilities for the years 1984 and 1985 were invalid because



of the failure to provide tinely and adequate notice of
deficiency, as required by 26 U S.C. 86212(a). The taxpayers
appeal fromthe former ruling, and the governnent appeals from
the latter.

On the dischargeability issue, the bankruptcy judge
found as a fact that the returns for 1984 and 1985 were indeed
fraudul ent, and that the taxpayers attenpted to evade paynent of
their 1990 taxes. There is anple evidentiary support for those
findings; no contrary conclusion is rationally supportable, given
t he huge di screpanci es between i ncone received and i ncone
reported, the failure to keep adequate records or to disclose
substantial cash incone, the attenpt to avoid collection of taxes
admttedly due, etc. On that issue, the order appeal ed from nust
be affirmed, (G vil Action No. 98-5350).

| conclude, however, that the Bankruptcy Court erred in
its ultimate ruling that the governnent did not exercise due
diligence in providing the taxpayers with a tinely notice of
deficiency. The taxpayers operated a drugstore in California.
Their tax returns for the years in question (1984 and 1985)

di scl osed their California residence address. Their returns canme
under scrutiny, and they were subjected to audit. After the
audit disclosed substantial anmounts of unreported incone and
other irreqgularities, but before the audit could be conpl et ed,

t he taxpayers closed their business and noved to Pennsyl vani a,



wi thout inform ng the Internal Revenue Service or their tax
preparer, and w thout |eaving a forwardi ng address. The notice
of deficiency was mailed to their |ast known address in February
1989, but was returned by the postal authorities. The tax-
preparer was contacted, but was unable to provide a current
address for the taxpayers.

At trial, the taxpayers presented the testinony of an
| RS enpl oyee naned Debra Gascard, in an attenpt to show what
efforts could have been nmade by the IRS, using information from
its own internal files, to ascertain a current address of the
taxpayers. On cross-exam nation, governnent counsel, over the
obj ection of the taxpayers, elicited testinony from M. Gascard
to the effect that a conputer-search of the IRS files had in fact
been conducted, and failed to produce a current address for the
t axpayers. Counsel for the taxpayers objected on the ground that
the docunents relied upon by the witness had not previously been
di scl osed by the governnent. Governnent counsel apparently
conceded that he had been remss in failing to disclose the
entire file to opposing counsel. The court overrul ed the
t axpayers’ “foundation” objection to Ms. Gascard s testinony in
view of her thorough famliarity with I RS procedure and records.
When asked whether he intended to introduce the conputer
docurnentation into evidence, counsel for the governnent stated

that, since the docunment had not been properly produced in



advance of trial, he would not offer it in evidence.

When the evidentiary record closed, the court invited
additional briefing on the admssibility of Ms. Gascard’s
testinony. After the parties submtted requests for findings of
fact and conclusions of |law, the bankruptcy judge ruled that, in
view of Ms. Gascard’ s testinony, the governnent had shown it had
made reasonable efforts to ascertain the |ast known address of
the taxpayers. But, the court concluded, Ms. Gascard’'s testinony
about the conputer searches should not have been admtted in
evi dence and should be stricken fromthe record. The court
therefore reached the ultimate conclusion that the deficiency
notice was invalid, because of the failure to nmake reasonabl e
efforts to |locate the taxpayers’ correct address.

The governnent made a tinely notion to reopen the
record so that it could introduce into evidence the docunentary
support for Ms. Gascard s testinony, which the court had now
deci ded was essential to the admssibility of that testinony.
The notion was denied. This appeal followed.

For several reasons, | believe the order appealed from
must be reversed. Wen the evidentiary record cl osed, M.
Gascard’'s testinony was on the record. Although the docunentary
support for that testinony had been objected to because of the
government’s failure to disclose it sufficiently in advance of

trial, the oral testinony of the witness was objected to only on



the ground of “lack of foundation.” At no point was any of this
evi dence objected to on hearsay grounds. But the ultimte ruling
of the court was that the testinony should be stricken because it
was hearsay. |If the witten record had been offered in evidence
it would presumably have qualified as a business record or
official record, and woul d not have been excl udabl e on hearsay
grounds. Assum ng, however, that the wi tness’ testinony based on
the contents of that business record m ght properly be
characterized as hearsay, the testinony was not objected to on
that ground. And whatever the nerits of the hearsay argunent, it
strikes ne as decidedly unfair to the governnent to refuse to
reopen the record to introduce a docunent (the authenticity of
whi ch has never been questioned) which, as a result of a post-
trial ruling, suddenly assuned critical inportance. At the very
| east, therefore, a newtrial would be in order.

| conclude that remand i s unnecessary, however, because
t he Bankruptcy Court (perhaps led astray by the failure of the
parties adequately to address the point) seens to have overl ooked
the proper allocation of the burden of proof. It was the
taxpayers’ responsibility to notify the IRS of any change in

address. Tadros v. Conm ssioner, 763 F.2d 89, 91 (2d. Crr.

1985). Here, the taxpayers not only failed to notify the IRS of
t heir change of address, but are properly chargeable w th having

actively attenpted to conceal their whereabouts fromthe |IRS.



For exanple, they not only absconded from California in the m dst
of a tax audit, but they also failed to file incone tax returns
for several years after reaching Pennsyl vani a.

And, of particular inportance here, the burden of proof
was upon the taxpayers to denonstrate that the IRS had failed to
exerci se reasonable diligence in ascertaining their correct

address. Arnstrong v. Conm ssioner, 15 F.3d 970 (10th G r.

1994); Cyclone Drilling Inc. v. Kelley, 769 F.2d 662, 664 (10th

Cr. 1985). Even after the post-trial striking of the testinony
of Ms. Gascard, the renmaining evidence sinply does not suffice to
establish that the IRS failed to exercise reasonable diligence.
The deficiency notice was sent to the only address supplied by
the taxpayers. Their tax-preparer could provide no further
informati on. Absent sonme showi ng by the taxpayers that the IRS
coul d have | earned of a current address fromits own files (or
fromsone other source), there is sinply no basis for

i nval idating the deficiency notice.

An Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

I N RE:
LAP Tl EN NGUYEN X BANKRUPTCY NO 95-19872
VOC TH NGUYEN : ADVERSARY NO  97-444
Debt or s X
THE UNI TED STATES OF AMERI CA, X ClVIL ACTION
on behal f of the Internal Revenue
Servi ce
Appel | ant
V.
LAP Tl EN NGUYEN :
VOC TH NGUYEN X NO. 98-5068
Appel | es :
LAP Tl EN NGUYEN ClVIL ACTION
VOC TH NGUYEN
Appel I ant s

V.

UNI TED STATES OF AMERI CA,

| NTERNAL REVENUE SERVI CE NO 98-5350
Appel | ee :
ORDER
AND NOW this day of July, 1999, IT IS ORDERED:

The Order appealed fromis AFFIRVED I N PART AND

REVERSED | N PART, as foll ows:



1. The ruling that the debtors’ tax liabilities for
the years 1984, 1985 and 1990 are excepted from di scharge

pursuant to 8523(a)(1)(C of the Bankruptcy Code is AFFI RVED

2. The ruling that the governnent failed to provide
tinmely notice of deficiency with respect to the tax liabilities

for the years 1984 and 1985 i s REVERSED

John P. Fullam Sr. J.



